United States Court of Appeals
For the First Circuit

No. 99-2153

Cl NDY REYNOLDS, | NDI VI DUALLY, AND AS
PERSONAL REPRESENTATI VE OF THE ESTATE
OF WLLI AM D. REYNOLDS; TINA MOORE, AS NEXT
FRI END OF KELLI ANN RAE REYNOLDS, A M NOR;
Plaintiffs, Appellants,

V.

MAI NEGENERAL HEALTH,
Def endant, Appell ee.

APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MAI NE

[ Hon. Eugene W Beaulieu, U_S. Magistrate Judge]

Bef or e

Torruel | a, Chief Judge,

Li pez, Circuit Judge,

*

and Keeton,” District Judge.

Joseph M Jabar, wi th whomDavi au, Jabar & Batten and David M
G asser were on brief, for appellants.
George C._Schelling, with whom&oss, Mnsky, Maul &Singal, P. A

was on brief, for appellee.

" O the District of Massachusetts, sitting by designation.



July 17, 2000




KEETON, District Judge. This appeal requires us tointerpret

t he scope of coverage under t he Energency Medi cal Treatnent and Active
Labor Act (EMTALA), 42 U. S.C. § 1395dd, for secondary ri sks associ at ed
wi th enmergency conditions. After reviewngtherecordinlight of the
statutory schene, we affirmthe district court's summary judgnent in
favor of defendant-appell ee MaineCGeneral Health.

I. The Facts

Because we are reviewing the district court's sunmary
judgment in favor of def endant-appellee, werecitethe factsinthe
I ight nost favorabletothe plaintiffs-appellants. See Fed. R Gv. P.
56.

On Septenber 8, 1996, WIIliamD. Reynol ds was driving a car
that collided head-on with another vehicle. As a result of the
accident, M. Reynol ds suffered various injuriesincludingseveral
fractures of bonesinhislower right legandleft foot. M. Reynol ds
was taken i medi ately by anbul ance fromthe acci dent scene to the
emer gency roomof Kennebec Val | ey Medi cal Center (nowknown as t he
Mai neCGener al Medi cal Center and referred to throughout this opinionfor
conveni ence as "Mi neCeneral " or the "hospital"). After an energency
roomnurse had triaged M. Reynol ds, he was exam ned by Dr. Harry
Grimmitz, the enmergency roomphysician. Dr. Gimmitz eval uated M.
Reynol ds, took an oral nedical history, and ordered a series of

| aboratory tests, x-rays, and an abdom nal CT scan. After considering
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thisinformation, Dr. Gimmitz determ ned that M. Reynol ds suffered
fromnultipletraumato his lower right | eg, includinga probabl e open
fracture of theright tibiaandfibulaand possiblefracture of the
| eft foot, and from a possible intra-abdom nal injury.

Dr. Gimmitz then requested consultations fromDr. A exander
Wal | , a surgeon, and Dr. Ant hony Manci ni, an orthopedi c surgeon. Dr.
Val | reported slight right upper quadrant tenderness with a negative CT
scan of the abdonen. Dr. Mancini exam ned M. Reynolds in the
ener gency roomand t ook anot her oral nedical history. Dr. Mancini
determ ned that the injuries to M. Reynolds' |ower extremties
required surgery. M. Reynolds was transferred to the operating room
where Dr. Mancini perfornmed a cl osed reduction and i ntramedul | ary
rodding of the right tibia fracture and a closed reduction and
per cut aneous pi nning of the |l eft second, third, and fourth net at ar sal
neck and head fractures. Follow ng surgery, M. Reynol ds was adm tted
tothe hospital floor, where the hospital staff nonitored his condition
and he began receiving physical therapy.

On Septenber 13, 1996, M. Reynol ds was returned to the
operati ng roomfor closure of hisright | oner | eg wound. On Sept enber
14, 1996, he was di scharged fromthe hospital. On Septenber 19, 1996,
he di ed of a nmassi ve pul nonary enbol i smt hat enmanat ed fromdeep vei nous

thronbosis ("DVT") at the fracture site on his right |eg.



Plaintiffs proffered the affidavit of M. Reynol ds' not her -
in-law, Shirley Kinball, who was i nthe emergency roomat Mii neGener al
after the acci dent but before M. Reynol ds had surgery. Ms. Ki nbal |
states that she sawa maninawhitelab coat ask M. Reynolds if he
had any al | ergi es or nmedi cal probl ens of which the hospital shoul d be
aware. M. Kinball alleges that M. Reynolds toldthe man "that his
fam |y had a bl ood cl otti ng probl emon his father's and brothers' side
of the fam |y whenever they had atrauma." Appendi x to Appel | ants’
Brief at 130.

Plaintiffs proffered the affidavits of several famly
menbers, each of whomall eges that he or she told a Mai neGener al
enpl oyee i n the hospital roomafter M. Reynol ds underwent surgery that
M. Reynolds had a fam |y history of hypercoagul ability.

I'l. Procedural Background

On Sept enber 8, 1998, plaintiff-appellant C ndy Reynol ds,
wi dow of the decedent WIlliamD. Reynolds, filed a conplaint inthe
United States District Court for the District of Mainein her personal
capacity and as the personal representative of the Estate of the
decedent. M. Reynol ds' m nor daughter, Kelliann Reynolds, is also a
plaintiff-appellant. The conplaint allegedthat M. Reynol ds present ed
t o t he energency departnent at Mai neGeneral on Septenber 8, 1996, with
an energency nedi cal condition as defined by EMTALA, 42 U.S.C. 8§

1395dd(e)(1); that MaineCGeneral failed to screen M. Reynol ds
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appropriately for DVT, as requi red under 42 U. S. C. § 1395dd(a); and
t hat Mai neCGeneral failed to stabilize M. Reynol ds for DVT before
rel easi ng hi mon Sept enber 14, 1996, thus viol ati ng t he requi renents of
42 U.S. C § 1395dd(b).

I n a nmenorandum of decision dated Septenber 8, 1999,
Magi strat e Judge Beaul i eu grant ed def endant - appel | ee' s noti on f or
sunmary j udgnent, havi ng concl uded t hat the facts di d not support a
federal claimfor failure to screen under EMIALA even t hough t hey
supported a state-lawcl ai mfor negligent di agnosi s and treat nent.
Magi strate Judge Beaul i eu further held that plaintiffs' claimfor
failuretostabilize fails as a matter of | awbecause t he hospital was
not aware that M. Reynol ds was suffering fromDVT. Plaintiffs filed
their notice of appeal to this court on October 6, 1999.

I11. Merits of the Appeal

A. Screening Claim

At issueinthis caseis the precise scope of aparticipating
hospital's duty to screen for risks or related condi ti ons associ at ed
with or aggravated by an enmergency nedical condition. 1In this
i nstance, Mai neCeneral does not disputethat WIIliamReynol ds suffered
froman emergency nedi cal condition at the tinme he arrived in the
emergency room The parties agreethat theinjuriesto M. Reynol ds'
| ower extremties constituted an energency nmedi cal conditionrequiring

appropri ate screeni ng and stabi |l i zation before di scharge or transfer.
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Indisputeisthe answer tothe foll ow ng question: Does theincreased
ri sk of DVT associatedwith this type of injury, conmbined with M.
Reynol ds' fam |y history of hypercoagulability, trigger a duty to
screen for DVT?

Appel I ants argue that the ri sk of DVT constituted a di screte
"emergency nedical condition,”™ which required screening and
stabilization under EMIALA, just as the fractures of the |ower
extremties required screening and stabilization. Appellee contends
that the i ncreased ri sk of DVT was not an "energency nedi cal condition"
within the neani ng of EMIALA and did not require particularized
screeni ng or stabilization. Appellee argues generally that risks and
conditions associated with or following from enmergency nedi cal
conditions that do not constitute i ndependent "energency nedi cal
conditions”™ within the meani ng of EMTALAw || not fall within the
requi renments of EMIALA. | n eval uating these argunents, we consi der
three anal ytically separabl e propositions.

First. Appellants' first argunment i s prem sed on a neani ng
of "synptoni that we cannot accept. Appellants argue that summary
j udgnment was not appropriate because M. Reynol ds was exhi biting
synpt ons of an emer gency nedi cal condition — DVT — when he cane to t he
emer gency room Appellants contend that this court shoul dinterpret
the word "synptom' in EMIALA's definition of "emergency medi cal

condi tion" toinclude any evi dence or conmuni cati on of i nformation that
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an emer gency nedi cal condition may exist. Appellants allege first that
injuries to the lower extremties such as those suffered by M.
Reynol ds create a substantial ri sk of the devel opnent of DVT. They
contend t hat t he know edge that M. Reynolds' injuriesindicated arisk
of DVT shoul d be construed as a "synptont under EMITALA, warranting
further screening and stabilization. Appellants argue alternatively
t hat M. Reynol ds' al |l eged statenent that he had a fam |y hi story of
hyper coagul abi lity, conbinedwith the particular injuries, constituted
a "synpt ont of an energency nmedi cal condition. The hospital's failure
t o screen when confronted with t hese synpt ons of DVT, appel | ants aver,
vi ol ates EMIALA' s screening requirenent.
Appel I ants' proposed i nterpretati on of "synptons” is contrary
t o ordi nary usage, not supported by statutory text or purpose, and not
supported in casel aw.
EMTALA def i nes "energency medi cal condition" as follows, in
pertinent part:
(A) a nedical condition manifestingitself by acute synptons
of sufficient severity (including severe pain) suchthat the
absence of i mmedi at e nmedi cal attention coul d reasonably be

expected to result in-
(i) placing the health of the individual . . . in

seri ous j eopardy,
(ii) serious inpairment to bodily functions, or
(ii1) serious dysfunction of any bodily organ or part

42 U. S. C. 8§ 1395dd(e)(1). Appellee argues that information about

famly history provided by a patient, w thout any acconpanying
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psychol ogi cal or physiol ogical synptoms, cannot reasonably be
under st ood to be an "acute synptonf] of sufficient severity" that is
"mani fest[ed]" by a "medical condition."”

We need not and do not adopt this nore circuitous path of
reasoni ng i nstead of the direct inference that the words of the
statute, intheir literal context, do not support appel | ants' proposed
meani ngs of "synptomns."

Casel aw provi des no cl ear answer to the i ssue of statutory
interpretation before us.

A pati ent who communi cat es t hat she feel s nauseous or di zzy
coul d be descri bi ng a synpt omof an energency nedi cal condition. See

Correa v. Hospital San Francisco, 69 F. 3d 1184, 1192 (1st G r. 1995)

("[ N]ausea and di zziness ... mght well herald the onset of an
enmer gency nmedi cal conditioninthe case of a hypertensive diabetic.").
I n such a case the condition manifests itself by the di zziness or
nausea, a synptomthat i s then communi cated verbally by the patient.
| nf or mati on about risk-factors, such as injuries or nedical history,
woul d i nforma physician's interpretation of that synptom Nausea and
di zzi ness al one do not necessarily indicate that an energency nedi cal
condi ti on exi sts but, when coupl ed with a history of hypertensi on and
di abetes, as inCorrea, may i ndi cate the presence of an energency
medi cal condition. Several inportant differences exist, however,

bet ween the facts of this case and those of Correa. First, the patient
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inCorreawas at the tine of the exam nati on experi enci ng physi ol ogi cal
synpt ons of a pat hol ogi cal condition, synptons that were comuni cat ed
tothe staff of the energency departnent. Here, M. Reynol ds was not
experi enci ng any physi ol ogi cal synptons of DVT t hat he expressed to
anyone at Mai neGeneral. Also, the patient in Correa cane to the
emer gency roomconpl ai ni ng of these synptons and recei ved no scr eeni ng
or treatnment for any condition that she may have had. Her e,
M . Reynol ds was brought to t he emergency roomw th significant trauma
to his |l ower | egs for which he received extensive screeni ng and
treatment. Although appellants ask us to accept as conpelling an
anal ogy bet ween t he absence of any screening and treatnment inCorrea
and the | ack of screening and treatnment for DVT here, we find this
argunment unpersuasi ve.

Second. Appel lants claimthat a court (includingthis court)
shoul d hold in this case that, for purposes of applying EMIALA' s
screeni ng requi renment, M. Reynol ds cane to t he enmer gency depart nent
tw ce.

Appel | ants cite LOpez- Soto v. Hawayek, 175 F. 3d 170 (1st Qrr.

1999), to support the proposition that the duty to screen does not
ariseonly at the nonment a patient first cones tothe enmergency room
but may arise later in the face of new information or changed
circunstances. Appellants materially msreadthis court's holdingin

Lépez- Soto. The circunstances i nLépez-Soto i nvol ved a worman who cane
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tothe hospital to deliver her baby and was adnmttedtothe naternity
ward. Probl ens devel oped during delivery and the child was bornin
severe respiratory distress and |l ater died after beingtransferredto
a different hospital. Defendant inLépez-Soto argued that the infant
did not "[cone] to the emergency room' and that the hospital,
t heref ore, was not under an obligationto stabilize his emergency
medi cal condition before transferring himto another hospital. In
rul i ng agai nst defendant, this court determ ned t hat subsection (a) and
subsection (b) of 42 U.S. C. § 1395dd are to be read di sjunctively. See
id. at 173. That is, the phrase "cones to t he energency room' rel ates
only tothe duty to screen enbodi ed i n subsection (a). Subsection (b),
on the other hand, provides that if any individual "cones to a
hospital " and the hospital determ nes that the individual has an
ener gency nedi cal condition, the hospital has aduty to stabilize that

condition. In Lépez-Soto the court concluded that the duty to

stabilize before transfer attaches "as | ong as an i ndi vi dual enters any
part of the hospital and the hospital determ nes that an energency
medi cal conditionexists.” |d. at 174 (citationomtted). Becausethe
court clearly distinguishedthe requirenents i nposed by subsection (a),
which aretriggered by a patient's com ngtothe energency depart nent,
fromthose i nposed by subsections (b) and (c), which are triggered by
apatient's comngtothe hospital, appellants’' reliance onLépez- Soto

is msplaced.
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Appel l ants try a sonewhat different, but related, tackin
argui ng that the hospital roomshoul d be treated as the functi onal
equi val ent of the energency department for purposes of this case.
Appel | ant s acknow edge that the needtotreat i medi ately the traumatic
injuries to M. Reynol ds' | ower extremties postponed full screening
for and treatnment of DVT until after M. Reynolds' traumatic injuries
had been treated. Appellants al so notethat M. Reynol ds may not have
had DVT when he first arrived at Mai neGeneral, but nay have devel oped
DVT while at the hospital. They propose that because of these
ci rcunstances, the duty to screen should betolled, ineffect, until
after thetraumatic injuries had been treated and cl otti ng was nore
i kely to have begun. Appellants argue that it woul d be unreasonabl e
for this court to interpret 42 U S.C. § 1395dd(a) in a way that
requires M. Reynolds to | eave t he hospital and reenter the energency
rooma second tinme in order to receive screening and treat nent for
potential DVT. Not only does the text of the statute fail to support
appel  ants' contention, but neither does the purpose of the statute as
mani f est ed by Congress.

As nunerous courts have not ed, includingthis one, "EMIALA
is alimted "anti-dunping' statute, not a federal malpractice

statute." Bryan v. Rectors and Visitors of the Univ. of Va., 95 F. 3d

349, 351 (4th Cir. 1996) (citationomtted); see Correa, supra, 69 F. 3d

at 1192; Summers v. Baptist Med. G r. Arkadel phia, 91 F. 3d 1132, 1137
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(8th Cir. 1996) ("So far as we can tell, every court that has
consi der ed EMIALA has di scl ai med any notion that it creates a general
f ederal cause of action for medi cal nmal practice in energency roons.");

Urban v. King, 43 F. 3d 523, 525 (10th Cir. 1994). Congress enacted

EMTALA i n 1996, inthe face of "t he i ncreasi ng nunber of reports that
hospi tal energency roons are refusing to accept or treat patients with
energency conditions if the pati ent does not have nedi cal insurance.”
H R Rep. No. 241(1), 99th Cong., 1st Sess. 27 (1986), reprintedin
1986 U.S.C.C. A.N. 42, 605. EMIALAcreated arenmedy for patients in
certain contexts inwhichaclai munder state nedi cal mal practice | aw
was not avail abl e. Al though t he exact scope of the ri ghts guarant eed
to patients by EMTALAis still not fully defined, it is clear that at
a m ni mumCongress mani fested anintent that all patients be treated
fairly when they arrive inthe enmergency departnent of a participating
hospital and that all patients who need sonetreatnment will get afirst
response at m ni mumand wi | I not sinply be turned away. See Baber v.

Hospital Corp. of Anmerica, 977 F.2d 872, 880 (4th Cir. 1992) ("The

avowed pur pose of EMITALA was not to guarantee that all patients are
properly di agnosed, or even to ensure that they recei ve adequat e care,
but i nstead to provi de an ' adequate first response to a nedical crisis'
for all patients and'send a cl ear signal tothe hospital community .

. that all Anericans, regardl ess of wealth or status, shoul d know

t hat a hospital w il provide what services it canwhenthey aretruly
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i n physical distress."") (quoting 131 Cong. Rec. S13904 (Cct. 23, 1985)
(statenent of Sen. Durenberger)). Appellants' argunent that because
M. Reynolds was in a hospital roomreceiving treatment for his
injuries when the risk of DVT becane mani fest, it woul d be unreasonabl e
t o deny hi mt he protecti ons of subsection (a) i s unpersuasive. The
fact that M. Reynol ds was inthe hospital receivingtreatnent is a

prima facie show ng that the purpose of subsection (a) was sati sfi ed;

any failures of diagnosis or treatnent were t hen renedi abl e under state
nmedi cal mal practice | aw.

Third. Appel l ants argue that M neGeneral screened
M. Reynolds differently thanit did other patients exhibitingsimlar
synptons. Appellants contend that a conpl et e nmedi cal history, under
Mai neGeneral 's hospital policy, includes questioning patients
concerning any fam |y history of hypercoagul ability. They aver that
because M. Reynol ds was not asked questi ons about his famly history
of blood-clotting, he received disparate treatnent.

Appel | ants proffered evidence that MaineGeneral's only
witten policy regardingthe taking of nedical histories frompatients
required that a "conplete history" be taken fromall patients.
Appel | ant s proffered expert testinony to support the propositionthat
a"conplete history" in M. Reynol ds' context necessarily included
aski ng questions about any fam ly history of hypercoagul ability.

Appel l ants aver that this expert testinony, inconjunctionwththe
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absence of any nore detail ed hospital policies, conpels aninference
t hat Mai neGeneral gave di sparate treatnment to M. Reynolds whenit did
not ask him questions concerning his famly history of
hypercoagul ability.

Appel I ants' argunent attenpts againto bring a mal practice
standardintotheinterpretation and application of a statute desi gned
t o conpl enent and not i ncorporate state mal practice law. To recover
for disparate treatnent, appel |l ants nust proffer evidence sufficient to
support a finding that M. Reynol ds received materially different
screeni ng than that providedto othersinhiscondition. It is not
enough to proffer expert testinony as to what treat nent shoul d have
been providedto apatient in M. Reynolds' condition. Appellants have
not proffered evidence sufficient to support a finding that
M . Reynol ds received materially different screeni ngthan di d ot her
patients in his condition.

| nsof ar as appel | ants are conti nui ng to make a general case
for interpreti ng EMTALA as provi ding a federal -1 awremedy for any
i nappropriate treatnment ina hospital to which a patient in need of
enmergency attentionis brought, this attenpt fails for the reasons
expl ai ned above. In Correa, this court recognized appropriate
emer gency screening as the EMIALA objective and sketched out the

contours of appropriate screeni ng under EMIALA:
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Ahospital fulfillsits statutory duty to screen patientsin
its enmergency room if it provides for a screening
exam nati on reasonably calculated to identify critical
medi cal conditions that may be afflicting synptomatic
patients and provi des that | evel of screeninguniformyto
all those who present substantially simlar conplaints. . .

The essence of this requirenment is that there be sone
screeni ng procedure, and that it be adm ni stered even-
handedl y.

Correa, 69 F. 3d at 1192 (enphasi s added) (internal citations omtted).
Because we concl ude, based on the record before us, that appell ants
failedto proffer evidence sufficient tosupport afindingthat M.
Reynol ds was "synptomati c" for DVT, withinthe meaning of the statute,
the hospital was not required under the statute to screen for DVT.
B. Stabilization Claim

Inadditiontotheir claimfor failureto screen M. Reynol ds
appropriately for DVT, appell ants argue t hat a genui ne di sput e of
materi al fact exists as to whet her Mai neGeneral stabilized M. Reynol ds
for DVT before rel easing hi m Appel | ants argue ext ensi vel y about t he
nat ure of the stabilization requirenments under EMTALA i n support of
their contentionthat M. Reynol ds was not stabilized before rel ease.
Acritical flawin this clai mof appellants under § 1395dd(b) (1),
however, is that appellants have failed to denonstrate that M.
Reynol ds had an enmergency nedical condition at the time of his
di scharge from Mai neCGener al .

As acorollary totheright to be appropriately screened,

EMTALA guarantees patients theright, if an energency nedi cal condition
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is determined to exist, to have that condition stabilized before
di scharge or transfer to anot her hospital. The statute provides, in
pertinent part:
| f any individual . . . cones to a hospital and t he hospital
determ nes that the individual has an enmergency nedi cal

condition, the hospital nust provide either-
(A) withinthe staff and facilities avail abl e at the

hospital, for such further medi cal exam nati on and such

treatment as may be required to stabilize the nedical

condition, or

(B) for transfer of the individual to another nedi cal

facility in accordance with subsection (c).
42 U. S. C. 8§ 1395dd(b) (1) (enphasis added). This court need not reach
any questions about the nature of stabilizationif we determ ne that
t he predi cates to stabilization have not been satisfied. Appellants
proffered expert testinony that it was |ikely that the clot that |ater
became t he pul nonary enbol i smt hat caused M. Reynol ds' deat h f or ned
bef ore M. Reynol ds was di scharged fromMai neGeneral . Appell ants’
expert further testifiedthat a 17 to 30%l i kel i hood exi sted t hat M.
Reynol ds had formed blood clots at the time of his discharge.
Appel l ants' expert also proffered testinony that sonme research
i ndi cates a 2%nortality rate i n cases of untreated DVI. Evi dence of
one expert that it is nore likely than not in his opinionthat the
bl ood cl ot that eventual |y caused M. Reynol ds' deat h had f orned by t he
ti me of his di scharge, conbi ned wi th the evidence that 2%of untreated

DVT cases result indeath, is not sufficient to support a determ nation

t hat M. Reynol ds had an enmer gency nedical condition at thetinme of his
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di scharge. To i nvoke subsection (b), appellants nmust proffer nore than
evi dence of a possibility of the exi stence of a bl ood clot at thetine
of M. Reynol ds' di scharge. They nust proffer evidence sufficient to
support a finding, reasoned fromevi dence, that an emergency nedi cal
condition, withinthe nmeani ng of the statute, was al ready i n exi stence
at thetinme of M. Reynol ds' discharge. Appellants have not proffered
evi dence sufficient to support a finding that M. Reynol ds had an
enmer gency nedi cal condition at that tinme, and for this reason have
failed to satisfy a necessary predicate to the duty to stabilize.
Furthernmore, as noted by Magistrate Judge Beaulieu,
appel l ants' caseis centered onthe asserted fact that Mai neGeneral did
not take steps to determ ne whether M. Reynolds was at risk of
devel oping DVT. It is doubtful that the text of the statute would
support liability under the stabilization provisionfor apatient who
had DVT, absent evidence sufficient to support a finding that the

hospital knewof his DVT. See Marshall v. East Carroll Parish Hosp.

Serv. Dist., 134 F. 3d 319, 325 (5th Gr. 1998); Sumers, supra, 91 F. 3d
at 1140 (no duty to stabilize unl ess hospital "has actual know edge of
t he individual's unstabilized emergency nedi cal condition"); Vickers v.

Nash Gen. Hosp., Inc., 78 F.3d 139, 145 (4th Cir. 1996) (" The Act does

not hol d hospital s accountable for failingto stabilize conditions of
whi ch t hey are not aware, or even conditions of which they shoul d have

been aware."). It appears quitelikely that oneinportant respect in
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whi ch EMTALA' s requi renents are narrower than those i nposed by state
| aw concer ns prophyl actic care. Subsection (b) requires stabilization
of only those conditions that a participating hospital has determ ned
to be energencies. It may be that i n exceptional circunstances of
proof of an exi sting enmergency need for i nmedi ate stabilization, a
hospi tal woul d have a duty of stabilization under EMTALA. W need not
and do not reach t hat i ssue, however, sinceit is not presented by t he
record before us in this case.
V. Concl usion

Because appell ants' clains essentially are clains that
Mai neGener al m sdi agnosed and negligently treated WIIiamReynol ds, we
believe the district court appropriately granted def endant’'s notion for
sunmary judgrment on plaintiffs' EMIALA cl ai ns. For the reasons st ated

in this opinion, the judgnment of the district court is AFFI RVED.
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